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STATEMENT OF QUESTIONS PRESENTED 


Did the court below err in remanding for reprosecution 
when the prosecutor has admitted, on the record, that 
the prosecution was instituted in retaliation for the 
appellant's having filed a complaint of police 
misconduct? 

Is a prosecution instituted in retaliation against one 
who has filed a complaint of police misconduct improper 
and unconstitutional? 


May the trial court preveat the prosecutor from entering 


a nolle prosequi when it determines that the prosecution 


and the nol-pros are improperly motivated? 

Is the trial court powerless to prevent the prosecutor, 
in criminal cases, from taking actions which are im- 
proper, but not "scandalous or corrupt"? 

Is the trial court powerless to enter an acquittal where, 
after seven continuances, the prosecutor: (i) seeks 
another continuance over the opposition of the defendant; 
(ii) indicates his intention to nol-pros and reprosecute 
if the court denies a continuance; and (111) refuses to 
present his evidence after being ordered by the court to 


proceed? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
On March 31, 1966, appellant was found "not guilty" 

of two traffic offenses in the District of columbid Court of 
General Sessions. The District of Columbia appealed the judg- 
ment of acquittal. On June 13, 1967, the District |of Columbia 
Court of Appeals reversed the judgment and ordered the findings 
of not guilty vacated. On June 21, 1967, pursuant to D.C. Code 
§11-321 (1966 supp.), appellant filed in this Court a Petition 
for Allowance of an Appeal from the judgment of the District 


of Columbia Court of Appeals. This Court entered an order 
| 


allowing this appeal on August 14, 1967. 


PROCEEDINGS BELOW 
The judgment of the District of Columbia Court of 
Appeals from which this appeal is taken is reported at 230 


A.2d 481; R. 118. 


STATEMENT OF THE CASE 

In retaliation for appellant's having filed a com- 
plaint cf police misconduct, the Corporation Counsel charged 
him in the instant case with two traffic offenses. After 
numerous continuances, on Marcr 31, 1966, the trial court, 
the Honorable Charles W. Halleck, ordered the Corporation 
Counsel to proceed with the prosecution of the traffic 
offenses, and, when Corporation Counsel refused, declared 
the appellant not guilty of the charges. The District of 
Columbia Court of Appeals reversed, holding that the court 
could not acquit because the trial "had not commenced", and 


that the trial court had no basis for interfering with the 


prosecutor's "almost absolute” right to nol pros a case. 


(R. 118). 
On June 6, 1965, appellant Miller A. Dixon, a retired 
detective sergeant, was stopped by two police officers for 


alleged traffic violations. No charge was made against 


| 
1/ | 
appellant at that time. (R. 43). On June 8, 1965, appellant 


delivered a written complaint to the Police Department concern- 
ing the conduct of the two police officers on June 6th. Sub- 
sequently, on September 1, 1965, appellant filed a complaint 
with the Secretary to the Board of Commissioners of the District 
of Columbia charging the two police officers with brutality and 
illegal arrest in the June 6th incident. (R. 63). | 


Three weeks after appellant filed his complaint of police 


| 
misconduct, he was summoned co appear at Corporation Counsel's 


office. A "hearing" was conduc zed, and, upon appellant's re- 
fusal to withdraw his complaint against the police |officers, he 
was charged by the Corporation Counsel with two traffic offenses 


arising from the June 6, 1965, incidents (R. 63, 108, 109). The 


then Chief of the Law Enforcement Division of the Office of 
Corporation Counsel stated (R. 108, 109): 


"(T]hree months later he comes in and makes 
a formal complaint. So we said, "If you are 
going to play ball like that, why shouldn't 
we proceed with our case?'" 


ek ek 
EE 


The record on this appeal consists, primarily, of a partial 
transcript of the proceedings before the trial court on 
March 31, 1966, the date of the trial (R. 1-4), a Statement 
of Proceedings and Evidence approved by the trial court on 
September 21, 1966, after consultation with trial counsel 
for both parties (R. 43-46), and a transcript of the hearing 
in the trial judge's chambers to settle the Statement of 
Proceedings and Evidence (R. 51-114). 


eee 


"T had no reason to file until he changed 
back on his understanding of what we had 
all agreed on. That is done in many crimi- 
nal cases." 


On March 31, 1966, the cases came on for trial in the 


District of Columbia Court of General Sessions. The Corporation 


Counsel sought a continuance over appellant's objection. The 


trial court determined that there had been seven prior continu- 
ances, at least two of which involved elements of judge-shopping 
by both a er, discharged defense counsel and by the prosecu- 
tor (R. 2, 38, 78). The trial court refused to grant the pro- 


<9: 


secutor another continuance and ordered him to proceed. The 
rosecutor then indicated that he would not proceed, and that he 


d@ nol-pros the cases so that he could reinstitute the charges 


the cases at a later date (R. 45). 
rial court thereupon indicated that it would not 
os for that purpose, and, when the prosecutor 


o present his police witness, who was present in the 


The prosecutor at first told the trial judge that "the 
officer" in the case was unavailable due to illness. The 
court subsequently ascertained that the arresting officer 
was present in court and ready to testify. However, the 
Corporation Counsel insisted that he wanted both officers 
who were at the scene of the alleged traffic offenses to 
testify, even though he made no assertion that the other 
officer's testimony was necessary, and, in fact, did not 
know what that testimony would be. (R. 44-45, 105). The 
prosecutor declined the court's offer to be permitted to 
present the other police officer in rebuttal at a sub- 
sequent date if his testimony should appear to be necessary 
(R. 2, 45). 


court room, the court found the appellant not guilty 


traffic offenses charged (R. 45-46). 


STATEMENT OF POINTS 


| 
1. A prosecution instituted to advance or protect 


private interests, rather than the public good, is improper 
I 


and must be dismissed. 
| 
2. <A prosecution instituted solely to retaliate 
against one who has filed a complaint of police misconduct 


violates the accused's constitutional rights under the First 


and Fifth Amendments and must be dismissed. 

3. The court below erred in ruling that the trial 
court may interfere with prosecutorial discretion only when 
it is exercised "in a scandalous or corrupt qennen'. 

4. The court below erred in ruling that the trial 

| 

court was powerless to prevent the prosecutor from! entering 
a nol-pros where: (i) the trial court determined that the 
prosecution and the continuance sought by the prosecutor 
were improperly motivated; (ii) the trial court denied the 
prosecutor a continuance, sought over the opposition of the 
defendant after seven prior continuances; and (iii) the pro- 
secutor indicated his {intention to nol-pros so that he could 
reinstitute the charges at a subsequent time, thus evading 


the court's denial of a continuance. 


= 5s 


The trial court properly entered a finding of not 


iltv" when the’ prosecutor, upon properly being ordered to do 
failed to present evidence against the accused. 


SUMMARY OF ARGUMENT 
right to protest and complain of official misconduct 
valued rights protected by the First Amend- 
tates Constitution. A prosecution insti- 
inst the exercise of that right is an 


utorial power and is unconstitutional. 


the District of Columbia Court of Appeals im- 
this practice and is therefore in conflict 
retaliatory prosecutions by ethics 


committees, the Presicent of the Board of Commissioners of the 
e President's Commission on Crime in 


and the courts. 
trial court determined that the prosecution herein 
retaliate against appellant for his having 


as instituted to 


filed a complaint of misconduct. The court further determined 
was being harassed and that the continuance 


that appellant 
and resisted by appellant, was unwar- 


sought by the prosecution, 
The court further 


ranted and was sought solely for delay. 
o nol-pros the case 


determined that the prosecutor's intention t 


S46. 


and subsequently reinstitute the charges was for the purpose of 
evading the court's denial of a continuance. In these circum- 
stances, the trial court was fully justified in refusing to 
permit the prosecutor to nol-pros the cases and in ordering him 
to proceed. The court was also justified in finding appellant 


not guilty when the prosecutor refused, as ordered by the court, 


to present his evidence. 
The District of Columbia Court of Appeals erred in ruling 

that the trial court may interfere with secsecueortal discretion 

only when it is exercised "in é scandalous or corrupt manner", 

A trial court has the power and the duty to prevent the prosecu- 

tor from engaging in improper accions which interfere with the 


fair administration of justice, even though the prosecutor's 


actions may not reach the depths of "scandal" or "corruption", 
| 


ARGUMENT 


I. A PROSECUTION INSTITUTED TO PROTECT A POLICE OFFICER FROM 
A COMPLAINT OR TO RETALIATE AGAINST THE COMPLAINANT Is 


IMPROPER AND MUST BE DISMISSED. 


| 
It has long been recognized that the prosecutor's dis- 


cretion must be exercised free of any concern for private 


interests unrelated to the merits of a prosecution. Yet, in 

the District of Columbia, it has been the practice in the past 
| 

for both the United States Attorney's office and the Office of 


| 
Corporation Counsel to require a release of civil ;claims against 


the arresting police officer as a condition to the dropping or 
withdrawal of criminal charges where the public interest would 
3/ 
not otherwise warrant 4 prosecution. As noted above, the 
prosecutor herein states: "That is done in many criminal cases." 
(R. 109). In the instant case, the other and more pernicious 
aspect of this practice came into play: the prosecutions were 
initiated, by the prosecutor's own admission, solely because the 
appellant filed a complaint against the police. 
This improper use of the prosecutorial power has been 
condemed by a number of authoritative sources that have con- 
The Virginia State Bar Legal Ethics Committee 
practice diverts the prosecutor's office 
of the private interests of the individual police 
than to the service of the public interest: 
"(Tjhe Commonwealth's Attorney should not 
civilly represent the arresting officer or 
a complaining witness either agressively or 
defensively, in any matter in which a pro- 
secution is still pending. The stipulation 
for full and formal release of the arresting 
officer by the accused as a condition pre- 
cedent to a nolle prosequi would appear to 
be violative of this principle." (Opinion 
No. 131, approved by the Virginia State Bar 


Council, Oct. 25, 1963, reported in Virginia 
Bar News, Dec. 1963, p. 3)i- 


— 


3/ See, e-8-, The Washington Post, July 10, 1963, p. B-l. 


a ae 


The Virginia Ethics Committee condemned equally the 


retaliatory prosecution (Ibid.): 
"(ZT ]t would be improper for the Commonwealth's 
Attorney to allow his discretion in the matter 
of a nolle prosequi to be influenced by the 
desire to protect am exonerate the arresting 
officer from civil liability." 


In February, 1964, the President of the Board of Com- 
missioners of the District of Columbia expressed his disapproval 


of the practice of requiring a release of civil claims against 


the police as a condition to nolle prosequi. Commissioner 
Tobriner stated: 


"The Corporation Counsel has advised me that 
this procedure was adopted some time ago by 
the Assistants in the Law Enforcement 'Divi- 
sion of his office, but that it originated 
in the office of the United States Attorney 
.... Indeed, it is said that the forms of 
release used in such cases are furnished by 
the U. S. Attorney's office." 


"t am further advised by the Corporation 
Counsel that he is in complete agreement 
with the proposition that the execution of 
a release of claim against an arresting 
police officer should not be a quid pro quo 
for the dropping of a prosecution, that he 
recognizes a release obtained under such 
circumstances is legally of no value, and 
that the decision to enter a nolle prosequi 
should have its basis in the facts of the 
case." 


"The Corporation Counsel states that ihe has 
issued directions to his staff forthwith to 
discontinue the practice of demanding re~- 
leases in exchange for the dropping of charges, 
and not to allow their discretion in|the matter 


a eee 


of a nolle prosequi to be influenced by a 
desire to protect and exonerate the arrest- 
ing officer from civil liability."4/ 

Despite this statement, the prosecutors of the District 
of Columbia have in recent years violated these principles. 
Indeed, it was with the cooperation of the Office of the Corpora- 
tion Counsel that the Police Department was able until 1964 to 
institute retaliatory "false report" prosecutions against almost 

5/ 
40% of those who filed complaints against the police. More 
recently, the City’s prosecutor has been judicially chastised 
6/ 
for such practices. 

These practices also provoked criticism from the Presi- 

dent's Commission on Crime in the District of Columbia: 
"The apparent use of prosecutive authority 
to retaliate against persons who file com- 


plaints against the police is intolerable." 
(1966 Report, p. 338). 


ee 


Letter to the National Capital Area Civil Liberties Union, 
February 3, 1964. A copy of this letter, available in the 
files of the President of the Board of Commissioners, is 
attached hereto for the convenience of the Court as 
Appendix 1. 


See National Capital Area Civil Liberties Union, Report on 
Complaint Review Board (June 13, 1964); Brief for Appellant 
in Butler v. District of Columbia, 120 U.S.App.D.C. 317, 
346 F.2d 798 (1965), pp. 39-41; Cray, The Big Blue Line, 
176-180 (N.Y.: Coward-McCann, 1967). 


See The Washington Post, December 7, 1966, p. A-l. 


The courts have recognized these principles by condemn- 
ing the mingling of private with public interests in the exercise 
of prosecutorial discretion. In Engle v. Chi n,| 51 Mich. 524, 
16 N.W. 886 (1883), in which the court denied compensation to a 


prosecutor who had conflicting private interests, [the court 
states (16 N.W. at 887): 


| 
"The prosecuting attorney is a very responsi- 
ble officer.... He is disqualified from 
becoming in any way entangled with private 
interests or grievances in any way con ected 
with charges of crime. He is expected |to be 
impartial in abstaining from prosecuting as 
well as in prosecuting, and to guard the real 
interests of public justice in favor of all 
concerned," 

Convictions based on charges by "private" prosecutors 

have been reversed because of the inherent conflict between the 

prosecutor's public trust and his private interests. Perry v. 

Oklahoma, 84 Okl.Cr. 211, 181 P.2d 280, 287 (1947) ; Radford v. 

Oklahoma, 23 Okl.Cr. 407, 215 Pac. 218, 219 (1923) (prosecutors 

| 
must "stand indifferent as between the defendant and any private 


interest"). 


In light of these admonitions from the courts, legal 


| 
ethics councils, the Crime Commission, and the public, Le Li 


behooves the Office of Corporation Counsel of the District of 
Columbia in the instant case to pursue a prosecution admittedly 
initiated in retaliation for the appellee's exercise of a 


Constitutional right. 


Tr.. A PROSECUTION CANNOT BE CONDUCTED FOR THE PURPOSE OF 
INTIMIDATING OR PUNISHING THE EXERCISE OF THE CONSTI- 
TUTIONAL RIGHT TO COMPLAIN AGAINST A POLICEMAN. 

The right to complain against official misconduct with- 
out improper interference is a right guaranteed by the United 
States Constitution. This is one of the privileges of citizen- 
ship. The Slaughter House Cases, 83 U.S. (16 Wall.) 36, 79 
(1872). The right to complain against officials -- in the 
present case, police officers -- for wrongful actions under 
color of law is also foundea in the First Amendment protections 
of speech and the right to petition for redress of grievances. 
Cf. New York Times v. Sullivan, 376 U.S. 254 (1964). 

A prosecution in retaliation for the exercise of this 


right is a violation of the Constitution. People v. Johnson 


(Slip opinion, p. 4, Los Angeles County Court No. Cr. A-4520, 
7/ 


May 29, 1961). 

Normally, the discretion of the prosecutor is broad 
and will not be reviewed by the courts. United States v. Cox, 
342 F.2d 167 (5 Cir. 1965), cert. denied, 381 U.S. 935 (1965). 
However, when an unlimited, lawful power is exercised for an 
unlawful purpose, the courts have not hesitated to enjoin the 


— 


7/ Unpublished opinion on file in the United States Court of 

~ Appeals for the District of Columbia Circuit, with the 
papers in Butler v. District of Columbia, 120 U.S.App.D.C. 
317, 346 F.2d 798 (1965). 


SxS 


unlawful action. 


In United States v. Bruce, 353 


(5 Cir. 1965), it was held that a property owner 
joined from excluding an insurance agent from hi 
it was shown that the motive for the exclusion w 
retaliation for the insurance agent's voter regi 
activities. The court states (353 F.2d at 476-7 


"Tt may be that the court considered 


| F.2d 474 

| 

|may be en- 
| 


as economic 
stration 
D: 


that 


since private landowners in Wilcox County 


have a right to exclude all persons f 
access to their property if they desi 


rom 
re to 


do so, then the warning to Lonnie Brown 


[the insurance collector] could not b 
translated into illegal conduct, no m 
what the motive," 


"(C]Jonduct that might be perfectly le 
if not colored by the bad intent of i 
fering with the right to vote, would 
illegal upon proof of such illegal in 
Whereas a school board might ... have 
failed to renew a teacher's contract 
reason or for no reason at all, if it 
declined to renew the certificate as | 
of coercing or intimidating the teach 
to her right to vote, such conduct wo 
prohibited by the Act. The rule woul 
the same in the case of economic sanc 
by a landlord towards a person who ha 
fore been given free access to enter | 
invitee to interview the landlord's t 

| 


"_.. Thus, although the defendants 
here may have had an almost unrestric 
right to invoke the Alabama trespass 
keep all persons from entering their 
after warning, in the exercise of ad 
exercise exclusive ownership and prop 
interest in their property, they coul 
legally invoke the right of excluding 


Pal ae 


e 
atter 


gal, 
mter- 
become 
tent. 
legally 
for any 
in fact 
la means 
er as 
uld be 

d be 
tions 

d thereto- 
as an 
enants." 


ted 

law to 
property 
esire to 
rietary 
d not 
Lonnie 


s land, where 


Brown, who had previously been given free 
access to the property, as a threat or 

means of coercion for the purpose of inter- 
fering with his right or the right of others 
whom he represented in exercising their 
right to register and vote," 


Similarly, in Habib v. Edwards, (D.C. Ct. Gen. Sess., 


Civil No. LT 75895-65, October 28, 1965), nonacquiescing, 


A.2d (D.C. Ct. App., March 20, 1967), Judge Harold Greene, 


in a preliminary part of the proceedings, ruled that a private 
landlord cannot invoke the court's processes to evict a tenant- 
at-will where the eviction is in retaliation for the tenant's 
exercise of the constitutional right to complain to the authori- 
ties about the landlord's violations of the Housing Code. Judge 
Greene recognized that the highly valued right of property was 
involved, but he stated (Memorandum Opinion, pp. 10, 15): 

"(T]he defendant in this case has a constitu- 

tional right to inform the proper governmental 

authorities of violations of the law, as well 

as the correlative right not to be injured or 

punished by anyone for having availed herself 


of her basic right to provide such information." 


fe ode: see 


“rhat kind of distinction -- between action 
which is permitted when done for a lawful 
purpose but prohibited when done for an unlaw- 
ful or impermissible purpose -- is not unusual 
.... In all such matters, the courts and the 


administrative agencies concerned have found 

little difficulty in distinguishing between 

the permissible and the impermissible." 8/ 
See also Tarver v. G&C Construction Corp., S.D.N.Y. 
Civil No. 64-2945, Nov. 9, 1964 (unpublished) (injunction 
against retaliatory eviction); NLRB v. Lamar Creamery Co., 246 
F.2d 8 (5 Cir. 1957) (retaliatory firing of employee held to be 
an unfair labor practice); Rudder v. United States, 96 U.S.App. 
D.C. 329, 226 F.2d 51 (1955) (prohibiting eavereneut eviction 


from public housing for refusal to sign loyalty oath) ; Lawson v. 


Milwaukee Housing Authority, 270 Wisc. 269, 70 N.W.2d 605 (1955) 


(same); Chicago Housing Authority v. Blackman, 4 tide 3319, 


122 N.E.2d 522 (1954) (same); Hcusing Authority of Los Angeles v. 


Cordova, 130 Cal.App. 2d Supp. 883, 279 P.2d 214 (1955) (same) ; 
Kutcher v. Newark Housing Authority, 20 N.J. Rep. 181, 119 A.2d 
1 (1955) (same). 
The same principle -- that the exercise of a lawful 
power in an unlawful way will not be permitted --| has recently 


been applied to reverse convictions in cases of unlawfully 


motivated prosecutions. 

| 

8/ This rationale was rejected by the District of Columbia 

~ Court of Appeals and a subsequent judgment of| eviction was 
affirmed. Habib v. Edwards, A.2d_ ss (D.C. Ct. App., 
March 20, 1967). This Court granted the tenant's petition 
for allowance of an appeal (D.C. Cir.No. 20,883, June 22, 
1967). At an earlier stage, in which this Court granted a 
stay of eviction pending appeal, Judge Skelly Wright, ina 
concurring opinion, endorsed Judge Greene's ruling and 
opinion. Edwards v. Habib, _.U. S<App.D.Cs_ | 366 F.2d 
628 (1965). 


aS) ts 


In Lenske v. United States, F.2d: (9th Cir., Nos. 


19,539 and 20,448, August 28, 1967), the United States Court 
of Appeals for the Ninth Circuit reversed a conviction for 
income tax evasion on the grounds of the improper conduct and 
motivation of the investigation and prosecution. In an addi- 
tional separate opinion, Judge Madden, who also wrote the 
majority opinion, condemned the fact that the prosecution was 
motivated by Lenske's supposed left wing views and activities. 
Judge Madden stated (Slip Opinion, p. 13): 


"I regard what I have recited above as a 
scandal of the first magnitude in the ad- 
ministration of the tax laws of the United 
States. It discloses nothing less than a 
witch-hunt, a crusade by the key agent of 
the United States in this prosecution, to 
rid our society of unorthodox thinkers and 
actors by using federal income tax laws and 
federal courts to put them in the peniten- 
tiary. No court should become an accessory 
to such a project.” 


™Jhen the Special Agent's report came in 
his superiors, with his naive disclosure 
the very beginning of his report that he 
placed high among the reasons why Lenske 
should be criminally prosecuted for income 
tax evasion Lenske's being a left-wing 
lawyer and having unorthodox political and 
social ideas, his superiors should have 
immediately removed him from the case and 
discarded every judgment which was contained 
in his recommendation. The Special Agent 
had given his superiors express notice that 
he was confused with regard to his duties 
and with regard to the basic ideals of his 
government." 


In People v. Walker, 50 Misc.2d 751, 271 N.Y.S.2d 447 


(1966), the conviction of a landlord for alleged violations of 
| 
the housing code was reversed. The court said: | 
"The evidence leads irresistably to the 
conclusim that this ... prosecution was 
in retaliation for defendant's public ex- 
posure of corruption in the Department of 
Buildings" (50 Misc.2d at 752). 


It is also to be noted that in the instant case, involving 
| 
alleged traffic offenses, as in the Lenske case (taxes) and in 
| 
the Walker case (building regulations), the web of} applicable 


if 
law and regulations is so intvicate and pervasive that it is 


not difficult for the governmental authorities to discover 


"yiolations" if they approach a particular subject with suffi- 
cient determination. It is thus particularly necessary that 

the courts guard against discriminatory and retaliatory prosecu- 
tions under such laws. 

If the property owner's exercise of his non-governmental 
right to the exclusive use of his land is subject to scrutiny 
to protect Constitutional rights, certainly the prosecutor's 
exercise of his governmental power to prosecute is equally 


limited. A criminal court must jealously guard the proper use 


of its processes. Cf. Sorrells v. United States, 287 U.S. 435, 


457 (1932) ("It is the province of the court ... to protect 
itself and the government from ... prostitution of the criminal 


law." 


Roberts, J., concurring), 
The prosecution of this case, which the prosecutor has 
conceded is in retaliation for the appellee's exercise of his 


constitutional right to complain against a police officer cannot 


result in a constitutionally valid conviction. 


III. THE TRIAL COURT HAS THE POWER TO PREVENT THE IMPROPER 
EXERCISE OF PROSECUTORIAL DISCRETION, 


SE OF PROSECULORLAL Disb Rese 
The District of Columbia Court of Appeals, in reversing 

the judgment of the trial court and in ordering that the find- 

ings of not guilty be vacated, ruled that the prosecutor has 


an "almost absolute" right to decide whether to nol-pros a case. 


= 78h 


230 A.2d at 482; R. 118. The District of Columbia/|Court of 
| 


Appeals has, in this case and in other recent cases, issued 


statements which would overly restrict the trial court's 


control over the actions of the prosecutor. Here,| the court 


held that the trial court cannot interfere with the prosecutor's 
| 


decision to nol pros unless the prosecutor exercises his power 
"in a scandalous or corrupt manner", or unless the) prosecutor's 


actions are "shown to be ‘capricious and vexatiously repeti- 
| 


tious'", citing its earlier decision in United States v. Foster, 
| 


226 A.2d 164 (D.C. Ct. App. 167). | 


In the Foster case, supra, the District of Columbia 
| 
| 
| 


Court of Appeals stated (226 A.2d at 166): 


"we believe that the administration of 
justice can best be served if trial judges 
confine themselves to their judicial duties 
and refrain from ex cathedra attempts to 
'reform' those practices of the office | of 
the ... [prosecutor] which have been 
sanctioned by appellate tribunals." 
| 
In United States v. Shaw, 226 A.2d 366 (D.C. Ct. App. 1967), 

| 
decided the same day as the Foster case, supra, the court below 


admonished the trial court to "yemember that the District 
| 
| 


Attorney's office is not a branch of the court, subject to the 


court's supervision." (226 A.2d at 368). 


The specific holdings in the Foster and Shaw cases were 
| 
reasonable, however the above dicta indicate that the District 
| 


Re oe 


of Columbia Court of Appeals is applying an overly extreme 
standard in admonishing the trial courts to abstain from regu- 
lating the conduct of the prosecutor. It was this extreme 
standard that led the court below into error in the instant 
case. 

This Court has recognized that the trial court has the 
power and the duty to regulate that conduct of the prosecutor 


which may adversely affect the administration of justice. In 


King v. United States, U.S.App.D.C. » 372 F.2d 383 (1966), 


this Court reversed a conviction based on improper arguments 
to the jury by the Assistant United States Attorney. In its 
opinion, the Court characterized the actions of the prosecutor 
as "improper", and concluded that the actions, even if not in- 
tentional, were prejudicial to the accused. Thus, it is not 
necessary for a prosecutor's conduct to reach the depths of 
"scandal" or "corruption", as suggested by the court below, 
for the court to intervene and prevent such conduct. 

The powers and duties of trial courts to regulate the 
conduct of both prosecutor and defense counsel to assure the 
fair administration of justice have recently been confirmed by 
the United States Supreme Court. In Sheppard v. Maxwell, 384 
U.S. 333 (1966), the Court, dealing with the problem of pre- 


judicial pretrial publicity, spoke in these broad terms 


20K 


(384 U.S. at 362): 


‘The courts must take such steps by rul 
and regulation that will protect their | 


processes from prejudicial outside inter- 
ferences. Neither prosecutors, counsel 
for defense, the accused, witnesses, court 


staff nor enforcement officers coming under 
the jurisdiction of the court should be 
permitted to frustrate its function." | 


| 
In its most recent decision on the subject, Klopfer v. 
North Carolina, 386 U.S. 213 (1967), the Court reversed a state 
court's ruling that the power of the prosecutor rb nol pros was 
almost absolute. In that case, the accused had made repeated 
efforts, following a mistrial, to get the prosecutor either to 
reprosecute or to drop the charges entirely. Instead, the 
prosecutor, like the prosecutor in the instant gabe, chose to 


nol pros the case with leave to reinstitute and reprosecute the 


charges at a subsequent time. The North Carolina Supreme Court 


upheld the prosecutor's right to take such action, stating that 


the accused would always have the defense of deni a speedy 


trial if he were reprosecuted at some subsequent |ti The 


United States Supreme Court reversed, holding that the pendency 
| 
of possible reprosecution was itself an oppression against which 


the accused had a right to relief. 
| 


These cases demonstrate that the courts have the power 
| 
| 
to take such actions as are necessary to relieve} accused 


persons of improper or harassing conduct by the prosecutor. 
| 


SAO we 


The record in the instant case discloses highly im- 
proper conduct by the prosecutor in two respects: (i) insti- 
tuting a prosecution solely because the appellant filed a 
complaint of! police misconduct; and (ii) seeking and joining 
in repeated continuances, some of which were for the purpose 
of avoiding trial before particular judges. 

The actions of the trial court in entering findings 
of not guilty when the prosecutor refused, as ordered by the 
court, to proceed with the prosecution, were for the purpose 
of preventing further abuse by the prosecutor and further 
harassment of appellant. (R. 2-3, 43, 45-46, 62, 67, 93, 102- 
103, 107). Such action was, in the judgment of the trial 


court, best designed to protect appellant from the unjustified 


and harassing possibility of reprosecution. 


CONCLUSION 
For the reasons stated above, the judgment below should 
be reversed, and the judgment of the trial court should be 


affirmed, 
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QUESTIONS PRESENTED 


In the opinion of appellee. the questions are: 

1. Whether the trial court lacked jurisdiction to enter findings 
of “not guilty” prior to trial. 

2. Whether this Court should consider any question respecting 
the alleged improper motives of the prosecutor in instituting the prose- 
cutions when no factual predicate was developed in the trial court. 

3. Whether an improper motive on the part of a prosecutor, 


ipso facto, bars a criminal prosecution. 
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Counterstatement of the Case 
Summary of Argument 


Argument 


The entry, prior to trial, of findings of 
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UNITED STATES COURT OF APPEA 
For The District Of Columbia Circuit 


No. 21,084 


MILLER A. DIXON, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The District Of Colum i 
Court Of Appeals 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In separate informations filed in the Criminal Division of the 


Court of General Sessions on October 28, 1965, it was charged that, on 
| 
June 6, 1965, appellant (1) failed to obey the instructions given by a 


police officer and (2) stopped his vehicle in such a manner as to ob- 


struct the orderly flow of traffic, in violation of the Traffic and Motor 


Vehicle Regulations of the District of Columbia (R. 6, 15). At the out- 
| 


set of the proceedings, appellant was released on his personal recogni- 


zance in the custody of his attorney (R. 7, 16). The cases were there- 
after continued three times at the request of appellant, three times by 
the mutual consent of the parties, and once at the request of the Govern- 
ment (R. 7, 16). 

On March 31, 1966, Government counsel requested a further 
continuance on the ground that one of the two police officers who wit- 
nessed the occurrences had just been taken ill and had gone home with 
a temperature of 101 degrees (R. 44). Government counsel repre- 


sented to the court that, especially in the light of the several defense 


witnesses then present, the testimony of both officers was essential to 


a proper and effective presentation of the Government's case. The 
court refused to grant the requested continuance stating that "if it be- 
came apparent that the other Officer would be needed in rebuttal, the 
Court would consider adjourning the trial at the end of the day to permit 
the Government to bring in its witness the following day."" (R. 45.) 
Government counsel then stated that he would enter nolle prosequis. 
The court, however, refused to give him the informations in order that 
he might do so and directed him to proceed with his only available wit- 
ness (R. 3, 45). When Government counsel declined to proceed, the 
court directed that findings of ‘not guilty’’ be entered as to both 


charges, although no witnesses had been sworn, no evidence had been 


presented, and no defense motion of any kind had been made (PB. 3-4, 


7, 16, 45, 46). The court thereafter advised Government counsel that, 
-. it had not disposed of the cases in this fashion, it would,) upon proper 
motion by defense counsel, have dismissed the cases for lack of a speedy 
trial. tlowever, no such motion was made. (R. 46.) 
Appellee appealed the court's judgments to the District of Coium- 
>ia Court of Appeals. During the pendency of the appeais| the Districc 


of Columbia Court of Appeais, at the requesi of appeilee. Fe. yanded the 


cases to the trial court 


 « * * with directions to the trial court to _ 
conter with counsel with respect to the state- 
ment of proceedings and evidence heretofore 
approved by the triai court, and thereaiter to 
reconsider said statement and to make such 
changes therein as may be necessary to pre- 
sent a full and accurate account of the pro- 
ceedings." (R. 39.) 


Thereafter, the trial court conferred with counsel for appellant 


and appellee in chambers (R. 51-114). In the course of|the conference, 


the prosecutor made a statement from which appellant attempts to infer 


| 
that the prosecutions were brought against him in retaliation for his 


filing a complaint of misconduct against the officers who arrested him 
| 


(R. 108, 109). The matters which transpired at the conference and 


upon which appellant chiefly relies in his brief were not litigated by the 


parties and were not called to the attention of the trial judge in open 
court. They formed no basis for either the court's entry of findings of 
not guilty prior to trial or the court’s refusal to permit Government 
counsel to enter nolle prosequis. (R. 1-5, 43-46.) 

The District of Columbia Court of Appeals reversed the judgment 


of the Court of General Sessions ‘‘with instructions to vacate findings of 


not guilty’ (R. 118, 119). This Court thereafter granted appellant's 


petition for the allowance of an appeal. 


SUMMARY OF ARGUMENT 

It is axiomatic that a trial judge lacks jurisdiction to enter 
findings of not guilty prior to the commencement of a trial where, as 
here, no evidence has been presented and jeopardy has clearly not 
attached. The arbitrary action of the trial judge in entering such 
findings is underscored by his failure to grant Government counsel's 
request for a continuance and his failure to permit counsel to enter 
nolle prosequis where it was conceded that one of the principal Govern- 
ment witnesses was ill, where the defendant was not incarcerated, and 
where only one of the previous continuances was requested by the 


Government. 


Appellant's claim that the prosecution was brought in retaliation 
for his having filed a complaint of police misconduct was at no time de- 
veloped before the trial judge in open court, and did not come to the 
attention of the trial judge until several months after his ruling, when 
he conferred in chambers with counsel pursuant to an order of the Dis- 
trict of Columbia Court of Appeals remanding the cases for reconsider- 


ation of the statement of proceedings and evidence. A claim so plainly 


| 
devoid of a factual predicate in the record obviously should not be re- 
| 


viewed by this Court, particularly since the opinion of the District of 
Columbia Court of Appeals in no way precludes its proper ventilation 
in open court upon return of the cases to the Court of General Sessions, 
should the Government decide to proceed with the prosecutions. 

Even if appellant's challenge to the motives of the prosecutor 
had been properly supported by evidence adduced in open court, appel- 
lant would not, as he asserts, be ipso facto insulated from prosecution. 
It is well settled that, while an ill motive of a prosecutor! may be con- 
sidered in assessing the credibility of witnesses (admittedly not heard 
here), such a motive can never have the sweeping per se effect of 


vitiating a prosecution. 


ARGUMENT 
I 


The entry. prior to trial, of findings of 
“not guilty’ was arbitrary. capricious, 
and in excess of the court’s jurisdiction. 


The essential facts of the instant cases are clear and undisputed. 


d. they are that the Court of General Sessions entered 


Simply state 
findings of “not guilty” ata point in the proceedings where no witnesses 
had been sworn and no evidence had been introduced. In this connection, 
the reporter's transcript reflects the following colloquy: 
THE COURT: * * * Now. then, you have a Police 
Officer here and you've indicated to me that you refuse 
to put on any testimony whatsoever. 
MR. KING: That's right. 
THE COURT: Now, unless you're going to put 
some testimony on, I will enter a finding of not guilty. 
. * . 


MR. KING: Iam not putting any testimony on. 
= = = * * * 
THE COURT: The Government is putting on no 


testimony, is that correct? 


MR. KING: That's right, Your Honor. 


» * * 


THE COURT: The case is not going to be dis- | 
missed and the Information is not going to be dis- 
missed. 

Iam going to enter a Finding of not guilty. 

+ * * * * 
FINDING OF THE COURT 

THE COURT: I find the Defendant not guilty be- 
cause the Government has failed to put on a prima | 
facie case. 

Now, I can't force Mr. King to call any witnesses, 
but the case was on; the case has been called, and the 
Government is "at bat" and they've declined to call 
any witnesses. 

Under the circumstances, the Court makes a 


finding of not guilty. (R. 3, 4.) 


Appellee's right to prosecute cannot be so precipitously termin- 


ated, for it is axiomatic that a court is without jurisdiction to enter a 


finding of not guilty in a criminal case until the trial is completed or 


at least commenced. Compare State v. Charles, 183S. C. 188, 190 


_E. 466 (1937). Stated differently. a finding of not guilty may not be 
entered unless jeopardy has attached. It is a fundamental principle of 
law that. in a non-jury case. jeopardy does not attach until some evi- 
dence is presented to the court. Thus. in Clawans v. Rives, 70 App. 
D. C. 107. 109. 104 F. 2a 240. 242 (1939), this Court said: 


-* * * Jeopardy attaches in a case with- 
out a jury when the accused has been sub- 
jected to a charge and the court has begun 
to hear evidence. ***” 


And in Hunter v. Wade. 169 F. 24973, 975 (10th Cir., 1948), 
the Court said: 


“Ik is the general rule that an accused is 
in jeopardy within the meaning of the guar- 
anty against double jeopardy contained in the 

ifth Amendment to the Constitution of the 
United States when he is put on trial ina 
court of competent jurisdiction upon an in- 
dictment or information sufficient in form 
and substance to sustain a conviction, and 
a jury has been empaneled and sworn, and 
where the case is tried to the court without 
the intervention of a jury, jeopardy attaches 
When the court begins the hearing of evi- 
dence. ~* * " {Citations omitted, emphasis 
added. | 


See also Wharton’s Criminal Law and Procedure, Voll, § 138, p. 309; 


22 CJS, Criminal Law, § 241, p. 639. And compare Fong Foo v. 


United States, 369 U. S. 141 (1962), where, unlike in the instant case, 
the finding of not guilty was entered after three Government witnesses 


had testified and jeopardy had thus attached. 


Clearly, therefore, in entering findings of "not guilty" ata 
time when no witnesses had been Sworn and no evidence had been heard, 
the trial court exceeded its jurisdiction and thereby committed plain 
ayror, which the l:istrict of Columbia Court of ippeals Pelee refused 
to countenance. 
Appeilant asserts further that the prosecutor's attempt to nol- 
pros the informations upon the court's failure to grant his request for a 
continuance amounted to an abuse of prosecutorial discretion (Brief, 
pp. 18-22). When the facts are viewed in the proper perspective, the 
baselessness of this assertion becomes plain. One of the Government's 
two witnesses was concededly ill with a temperature of 101 degrees, and, 
in view of the multiple witnesses which defense counsel proposed to call, 


the prosecutor had ample pasis for his judgment that the testimony of 


the ailing police officer was essential to the proper and effective presen- 


1 
tation of the Government's caSe. Although the cases had been con- 


tinued on several previous occasions, three continuances were at the 


a SS oo 


1 in an effort to justify its refusal to continue the cases, the 
court "suggested" that "if it became apparent that the other Officer 
would be needed in rebuttal, the Court would consider adjourning the 
trial at the end of the day to permit the Government to bring in its wit- 
ness the following day" (R. 45: emphasis added). Such a statement 
falls far short of providing an assurance that the court would, in fact, 

(footnote 1 continued on page 10) | 


defendant's request (one due to the illness of his attorney) and only one 
was at the request of the Government, a fact which appellant does no. 
mention in his brief (Cf. brief. pp. 4. 22). Moreover, appellant was 
at no time incarcerated. having been released on his personal recog ~- 
nizance in the custody of his attorney on the day the cases were first 
called. The United States Court of Appeals for the Tenth Circuit re- 


cently had occasion to note that the illness of a litigant is always 


grounds for a continuance. Davis v. Operation Amigo, Inc., 378 F. 2d 


101 (1967). The’same may certainly be said with respect to the illness 
of a key wimmess under circumstances such as those here present. 

When the court failed to grant the requested continuance, and erron- 
eously attempted to force the prosecutor to trial, the prosecutor had 
ample justification for the exercise of his common !aw authority to ter- 
minate the cases by the entry of nolle prosequis, an authority which has 


been established as almost absolute by plenteous precedent, both within 


(footnote 1 continued) 

hear the testimony of the concededly ailing witness for, among other 
things, it assumes, without any justification, that the witness would 
have recovered from his illness by “the following day."’ It also as- 
sumes, without any support in the record, that the testimony of the 
ailing police officer would be wholly cumulative. We are thus pre- 
sented with a classic example of an attempt by a court to force a liti- 
gant to trial on the court’s terms in plain disregard of the basic equities 
of the situation at hand. 


the Federal Judicial system and elsewhere. See Confiscation Cases, 

pa 

| 
74.U. S. (7 Wall.) 454, 457 (1868); Cooper v. O'Conner, 69 App. 
D. C. 100, 103, 99 F. 2d 135, 138 (1938); United States v. Woody, 
2F. 2d 262 (D. C., Mont., 1924); United States v. Brokaw, 60 F. 
pele lt 

Supp. 100 (D. C., S. D. Ill. , 1945); State v. Charles, 1838S. C. 188, 
190 S. E. 466 (1937); State v. Smith, 363 Mo. 1235, 258 S. W. 2d 
590 (1953); People v. Covelli, 415 Ill. 79, 112 N. E. 2d 156 (1953); 


State v. Dennington, 145 A. 2480 (Sup. Ct., Del., 1958); Common- 


wealth v. Dascalakis, 246 Mass. 12, 140 N. E. 470 (1923). And see 
| 


United States v. Foster, 226 A. 24 164 (D. C. App., 1967), a recent 
case involving the same trial judge. 

After entering its findings of ‘not guilty,'’ the trial court stated 
that "if it were not disposing of the cases in this fashion, I" * * upon 
proper motion being made by the defendant's attorney, the court would 

| 
dismiss the cases for lack of a speedy trial" (R. 46). The fact is, 
2 

however, that defense counsel made no such motion, no speedy trial 

2 His failure to do so becomes quite understandable when it is 
considered that it was the defendant who requested three of the pre- 
vious continuances and joined in three additional requests |for contin- 
vances. Cf. Roy v. United States, 123 U. S. App. D. C, 32, 356 
F. 24785 (1965); Flemming v. United States, 378 F. 24/502 (1st. 


Cir. , 1967); Robinson v. United States, 379 F. 2d 338, 342 (9th 
Cir. , 1967). | 


issue was ever explored in the trial court, and the court admittedly did 
not dismiss the cases "for lack of a speedy trial." Certainly, the 
arbitrary action actually taken cannot now be justified by what the court 
might have done. 

Appellant's brief is almost completely devoted to the contention 
that he was prosecuted in retaliation for his having filed a complaint 
of misconduct against the police officers who arrested him. As an 
aliezed facmal predicate for this contention, appellant relies on certain 
remarks made by the prosecutor in the chambers of the trial judge after 
the District of Columbia Court of Appeals remanded the cases for re- 
consideration of the statement of proceedings and evidence (months 
after the ruling of the trial judge). The substance of these remarks is 
that the prosecutor would not have filed informations against appellant 
if appellant had not complained of alleged misconduct on the part of the 
arresting officers. It remains crystal clear, however, that at no point 
in the proceedings which transpired in open court was there any mention 
of any retaliatory prosecution issue by Government counsel, defense 
counsei, or the court, itself. After the briefs for both parties were 


filed in the District of Columbia Court of Appeals, the National Capital 


Area Civil Liberties Union attempted for the first time to inject such 


an issue into the case, asserting that it was an issue which took on con- 


stitutional proportions. The District of Columbia Court of Appeals re- 
| 


fused to permit this untimely move. Appellee submits that the court's 
| 
refusal was fully justified and that this Court should not now attempt to 


resolve such a belatedly-raised claim. Nothing could be more funda- 
mental than the proposition that a constitutional contention, whether 
real or Siacinaty. should not be passed upon until it is necessary to 
do so and then only upon an adequate record. Liverpool, | New York 
and Philadelphia Steamship Company v. Commissioner of Emigration, 
113 U. S. 33, 39 (1885); United States v. Chibbaro, 361 F. 2d 365, 
377 (3rd Cir., 1966); cf. Walker v. State of North Coxolise, 372 F. 
24129 (4th Cir., 1967). And see the excellent discussion in the re- 


cent case of Miller v. Avirom, _U. S. App Doe 4 5 
2d (U.S. App. No. 20,639, decided June 28, 1967), in which it 
was emphasized that fairness requires proper ventilation of issues in 
the trial court as a prerequisite to their litigation on appeal. See also 
Rose v. McNamara, .__ U. S. App. D. C. __, 375 F. 2d 924, 925, 
footnote 1 (1967), in which this Court frowned upon an attempt by an 


amicus curiae to inject new issues into an appeal at a demonstrably late 


point in the proceedings. 


eee EE EEE 


: See Argument II, infra. 


It becomes difficult to conceive how appellant can be harmed by 
the decision of the District of Columbia Court of Appeals when it is con- 
sidered that the court did no more than reverse the judgment of the 
Court of General Sessions “with instructions to vacate findings of not 
guilty." Placed in this posture. the decision in no way precludes ap- 
pellant from now asserting in the Court of General Sessions his retali- 
atory prosecution claim or any other claim which he may wish to de- 
velop. should the Government decide to proceed with the prosecutions. 
Certainly. such an available course of action is a satisfactory substitute 


for the premature appellate review which he now seektfrom this Court. 


0 
In any event, the motive of the prosecutor 
Can never have the effect of barring a 
prosecution. 

Even if appellant's retaliatory prosecution contention was predi- 
cated on evidence adduced in open court, rather than on remarks made 
in the trial judge’s chambers months after his ruling, this contention 
would find no support in logic or in law. The thrust of the contention 


is that the action of a prosecutor in instituting charges against a de- 


fendant as a result of his complaint of police misconduct must, ipso 


facto, bar the prosecution for all time. 


Asserted misconduct of law enforcement officials may well give 
rise to the imposition of sanctions under certain factual situations 
properly developed in open court. However, it by no means follows 
that such misconduct of necessity vitiates a criminal prosecution. 

Thus, while the acquisition of incriminating evidence by law enforcement 
officials against the accused, in violation of his constitutional rights, 
may wall justify the granting of his motion to suppress such evidence, 
this circumstance does not insulate him from criminal liability. United 
States v. Blue, 384 U. S. 251 (1966). Nor is an accused insulated 
from criminal liability by the action of law enforcement officials in 
abducting a prospective defendant in order to assure his aipearance at 
trial, Frisbie v. Collins, 342 U. S. 519 (1952); the unlawful abuse or 
maltreatment of the accused by law enforcement officers, | Crebs v. 
Amrine, 153 Kan. 736, 113 P. 2d 1084 (1941); or the threatening or 


beating of a witness by such officers, Nichols v. United States, 276 


F. 2d 147 (6th Cir., 1960). | 


Whatever may be said about the misconduct of a plaintiff asa 
bar to his recovery in a civil action, a criminal proceeding, by its very 
nature, transcends private considerations. It is manifestly designed 
to protect the public interest, which would indeed be subverted if a pro- 


| 
secutor could confer immunity from prosecution upon an individual sim- 


ply by committing a personal wrong against him. Or, as the Supreme 
Court recently put it: 


*"* * * So drastic a step might advance 
marginally some of the ends served by ex- 
clusionary rules, but it would also increase 
to an intolerable degree interference with © 
the public interest in having the guilty 
brought to book."’ United States v. Blue, 
supra, 384 U. S. at 255. a 


What appellant contends, in effect, is thata wrongful motive on 
the part of the prosecutor in the institution of a prosecution is an abso- 
lute defense to the prosecution. Appellee is aware of no case which 
bas enunciated such a far-reaching proposition. In fact, several 
appellate tribunals have specifically rejected the proposition. Thus, in 
Commonwealth v. Evans, 190 Pa. Super. 179, 154 A. 2d 57 (1959), 
aff'd. 399 Pa. 387, 160 A. 24 407 (1960), the court said (154 A. 2d 
at 99): 


"* * = (I]t is clear that the motive for 
instituting proceedings is not a relevant con- 
sideration at the trial except as it bears on 
credibility. See Com. ex rel. Flower v. 
Superintendent of Philadelphia County Pri- 
son, 220 Pa. 401, 409, 69 A. 916, 21 
L. R. A., N. S. 939. A defendant cannot 
escape criminal liability, where the evi- 
dence indicates guilt, on the basis that the 
motive of the prosecutor may have been 
other than the proper administration of 
justice. The motive may be relevant on 
the question of credibility of any witness 


who testifies and the point in this regard re- | 
quested by defendants was affirmed." 


In Whitlow v. State, 74 Ga. 819 (1885), the court held that, as 
long as a prosecution itself is well founded, the fact that it was moti- 
vated by ill feelings of the prosecutor toward the accused cannot bar it. 
And in Everett v. State, 26 Ala. App. 502, 163 So. 667 (1935), it was 
held that any question as to who Started the prosecution or why they 
started it is of no concern to the court on appeal. See also Wharton's 


Criminal Law and Procedure, Vol 1, § 170, p. 403; cf. Greenwood Vv. 


Peacock, 384 U. S. 808, 827 (1966). A like rationale should apply 
| 


| 
here. 


Appellant cites two cases in support of his assertipn that the 
circumstance of an “unlawfully motivated prosecution," in and of itself, 
affords grounds for reversal on appeal (Brief, pp. 15-17). One of 
these cases, People v. Walker, 50 Misc. 2d 751, 271 N. ¥. S. 2d 447 
(1966), involved a prosecution for failure to have a ee house per- 
mit in violation of a local code provision. | 

While the Court noted that the "prosecution was in retaliation 
for defendant's public exposure of corruption in the Repent of 


Buildings," it is clear from a reading of the opinion thatthe Court did 


not hold that this circumstance, standing alone, vitiated the prosecution. 


was that the defendant was denied equal 
protection of the law. Observing also that the “time allowed to defen- 
r correction of alleged housing violations was so unreasonably 
tion an impossibility and criminal conviction a 
luded that “the manner of prosecution was 
not the same as that used in the case of other property owners similarly 
n sharp contrast to the then existing pattern of enforce 
ment of housing laws in New York City.” (271 N. Y. S. 2d at 448. ) 
In contradistinction to Walker. the instant case does not give 
irzation in which the Government must give the alleged 
reasonable time for correction of the violation asa condition 
precedent to instituting criminal proceedings. Nor can appellant claim 
osecution was not the same as that used in the case 


eged traffic violators similarly situated. The equal pro- 


tection basis of Walker. therefore. is patently absent. For this rea- 


son. what was Said in issenting opinion in that same case when it 
came before the New York Court of Appeals at an earlier Stage of the 
litigation is apposite here: 


‘4 ** Isa person guilty of crimes to go 
free because local officials were actuated by 
corrupt or vengeful motives in prosecuting? 
There is no precedent for such a holding. * * * " 
(252 N. Y. S. 2d 96 at 97.) 


Lenske v. United States, F. 2d (9th Cir.|, Nos. 


19,539 and 20, 448, decided August 28, 1967), the other case relied on 


by appellant (Brief, p. 16), is similarly not in point. In that case, 


the appellant was convicted of income tax evasion and of wilfully sub- 
igod : corcRude pe 

scribing to a false income tax return. Far from conceding-that the 

prosecution was barred as wrongfully motivated, the Court reversed 


the conviction because it was based on evidence which was “speculative 


and uncertain" (Slip opinion, p. 12). The concurring opinion, on which 
| 


appellant places such strong reliance (Brief, p. 16), in fact supports 
| 


the position of appellee. The concurring judge placed great emphasis 
on a report prepared by the Revenue Agent who was the “Government's 
| 
principal witness." This report evidenced a personal hostility or 
animosity toward appellant on the part of the agent which had the effect 
of "corroding his judgment." Far from expressing the view that the 
agent's hostile motives barred the prosecution, the concurring judge 
did no more than conclude that such motives adversely affected his 
credibility as a witness. As is crystal clear from the se its 
rationale was that such an experienced witness aS the Revenue Agent in 
question could not possibly have given the grossly inaccurate testimony 
reflected by the record unless his judgment was tainted by personal 


prejudice. Thus, the concurring judge said: 


“The Special Agent was. So far as the 
record shows. technically competent and 
experienced. Such gross miscalculations 
as we have recited make it evident that 
some element. foreign to the functions and 
duties of a government tax officer. was 
corroding his judgment, Whether that 
cerrosive element was that he had views 
differing from Lenske’s about the Law- 
yers’ Guild. or abou@t ‘Cuba, Laos, 
China. etc.” or about other political and 
social problems. or was something else 
that we Cannot even imagine. the conse- 
quence is that no cenfidence whatever 
should be placed in the Special Agent's 
conclusions in this case. Yet he was not 
only the Government's investigator but 
the Government's principal wimess in the 
trial. ** ~*~ (Slip opinion, pp. 14-15.) 


Appellee does not contend that the motives of the prosecutor 
cannot be considered in assessing the credibility of witnesses which he 


may call upon to testify. Cf Commonwealth v. Evans, supra. But 


whether such motives be termed hostile, prejudicial, retaliatory, or 
be given any other label, they do not, ipso facto, bar the prosecution. 


Moreover. before they may even be considered, they must be developed 


in open court where they can be evaluated in the light of cross-examin- 


ation, additional testimony, and the totality of surrounding circum- 
stances. Such an evaluation was certainly not attempted here. Instead, 
the trial judge entered a finding of not guilty without hearing one shred 

of evidence. Under the circumstances, the precipitousness of this action 


only serves to underscore its character as reversible error. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the District 
of Columbia Court of Appeals appropriately refused to countenance the 
action of the trial court in entering findings of not guilty at a time when 
no witnesses had been sworn and no evidence had been heard. Accor- 
dingly, the judgment of the District of Columbia Court of Appeals should 


be affirmed. 
| 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 


The trial court had the power: (a) to deny a 
continuance and to prevent a nol pros) which was 
designed to evade the court's order denying the 
continuance; and (b) to order the trial to 

| 


commence. 
| 
| 
Contrary to the assertions in Appellee's brief, the 


issues in this case do not rest on the prosecutor's power to 
| 

nol pros, that is, to decline to prosecute, The issues, on 

the propriety of the acquittal entered by the trial court, 

| 


depend rather on three basic questions: (i) Is it ithe trial 


* | : 
court or is it the prosecutor that has the basic discretion 


| 
and responsibility for determining whether a continuance 


should be granted; (ii) What is the standard by which the grant 
or denial of a continuance to the prosecutor should be measured; 
and (iii) What is the rationale behind the rule that "jeopardy 
attaches" after the jury is impaneled or after the court, ina 
non-jury trial "begins to hear evidence." 

The confusion of the issue is exemplified by the 
earlier decision of the court below in United States v. Shaw, 
226 A.2d 366 (D.C. App. 1967). The court began by stating the 
correct standard: 

"while ordinarily the grant or refusal of a 
continuance is within the sound discretion 
of the trial court, we have no hesitancy in 


holding that in this case the trial court 
abused its discretion." (226 A.2d at 366) .1/ 


However, the court concluded by mis-stating the issue and mis- 


stating the law: 


"On the district attorney rests the responsi- 
bility to determine whether to prosecute, 

when to prosecute and on what charges to 
prosecute.” (226 A.2d at 368) (emphasis added). 


Similarly, in the instant case, the court below erro- 


neously viewed the issue as whether or not the prosecutor acted 


———— 


1/ Indeed, in the Shaw case the record makes clear that the 
trial court abused its discretion in denying the prosecutor 
a continuance. There was manifest necessity and justifica- 
tion for a continuance since the case was before the court 
for the first time, it was the day after the crime, and 
the complaining witness was in the hospital as a result of 


the assault. 


in a "scandalous or corrupt manner" or whether his [actions were 
| 
"capricious and vexatiously repetitious." (230 A.2d 481; R. 118). 
| 
P F ners 
However, the proper question 18 whether or not the ‘trial court 
| 


abused its discretion in denying the prosecutor's request for 


| 
: | 
a continuance. 


(a) The trial court's power to deny'a 


continuance after seven prior | 
continuances. 

The common law rule regarding the power of the 
prosecutor to nol pros was developed to give the prosecutor the 
power to determine who shall and who shall not be prosecuted. 

Its purpose was not to enable the prosecutor to wohep the tradi- 
tional power of the courts to govern their own calendars and to 
determine when cases shall come to trial. | 

The control of the time of trials and of the grant 
and denial of continuances rests in the broad discretion of the 
trial judge, subject only to a limit on abuse of that discretion. 
Avery v. Alabama, 308 U.S. 444, 446 (1939); Giimore v. United 
States, 106 App. D.C. 344, 273 F.2d 79 (1959); ockaday v. Red 
Line, 85 App. D.C. 1, 174 F.2d 154 (1949); United | seacae Vv. 
Arlen, 252 F.2d 491 (2d Cir. 1958); United States v. Piscitello, 
231 F.2d 443 (2d Cir. 1956); Kansas City Star v. United States, 
240 F.2d 643 (8th Cir. 1957); Sowers v. State, 157 Tex. Cr. 345, 


248 S.W.24 949 (1952); State v. Major, 132 La. 201, 61 So. 202 


Moreover, once the jury has been impaneled the 
defendant has a right to go to trial, and the unpreparedness 
the prosecution cannot defeat that right except under con- 
which, in the sound discretion of the trial court, 
constitute "imperious necessity." Downum v. United States, 
372 U.S. 734, 736 (1963); Gori v- United States, 367 U.S. 364, 
(1961); United Scates v- Bigelow, 14 D.C. Rep. (3 
(S. Ct. D.C. 1884); United States v.- Whitlow, 


871, 872, 876 (D.D.C. 1953); Cornero v- United 


States, + .2a 69 (9 Cir. 1931); United States v. Watson, 28 


Fed. Cas. 499, 500 (No. 16,651) (S.D.N.Y. 1868); Pickens v. 
State, 393 P.2¢ 889 (Okl. Cr. 1964); State v- Connors, 59 Wash. 
24 879, 371 P.2d 541 (1962). 

In United States v. Bigelow, supra, the Supreme 
Court of the District of Columbia stated: 


"It would be inexcusable, for example, 
to discharge a jury with a view to a 
further trial, because the Government 

is not prepared to go on with the 
prosecution. . ."" (14 D.C. Rep. at 427). 


al 


It is clear that the rules of the District of Columbia 
Court of General Sessions contemplate that the power to 
grant and deny continuances is within the discretion of 
the trial court. See District of Columbia Court of 
General Sessions Criminal Rules 14 III (c) and 29. 


In United States v. Watson, supra, the United 
| 


States District Court for the Southern District of New York 


held: 


"The mere illness of the district 

attorney, or the mere absence df wit- 

nesses for the prosecution, under the 

circumstances disclosed by the ‘record 

in this case, is no ground upon which, 

in the exercise of a sound discretion, 

a court can, on the trial of an indict- 

ment, properly discharge a jury without 

the consent of the defendant, after the 

jury has been sworn and the trial has 

thus commenced."3/ (28 Fed. Cas. at 501). 

The United States District Court for the District 
| 
of Columbia, too, in emphasizing the importance of the defend- 
ant's right "to have his case determined by the jyry which he 
has accepted and which has been impaneled and sworn" has noted 
that continuances nay be warranted by the illness of the judge 
or a juror, but not by the illness of the prosecutor. United 
States v. Whitlow, supra, 110 F. Supp. at 872, 875. 
The United States Supreme Court favorably cited 


the Watson and Whitlow cases, supra, and adopted their standard 


that after the jury is sworn the case may be continued over the 


te 


3/ For example, the absence of the witness due to injuries 
from the crime immediately following the crime is an example 
of the "manifest necessity" requiring a continuance. United 
States v. Shaw, supra. See, also, Wade v. ‘unter, 336 U.S. 
684, 691-92 (1949), where the exigencies of an advancing 
army in war time justified a continuation of a court martial. 


defendant's objection only where there is "imperious necessity." 


Gori v. United States, supra, 367 U.S. at 371. In its subsequent 


decision in Downum v. United States, Supra, the Supreme Court 
reversed a conviction where a jury, after being sworn, was dis- 
charged due to the absence of a key witness for the prosecution. 
Accord, Cornero v. United States, supra; Pickens v. State, supra. 


See, also, Anno: Double jeopardy after declaration of mistrial 


or discharge of the jury in federal court: Section 9, Unprepared- 
ness of prosecution: absence of prosecution witness, 6 L. Ed. 
2d 1510, 1514-1515 (1962); Anno: Plea of double jeopardy where 


jury discharged because of inability of the prosecution to 


present testimony, 74 A.L.R. 803 (1931). 

It is therefore clear that Appellee's reliance on 
cases upholding the power of the prosecutor to decline to pro- 
secute misconceives the issue. The issue is the power of the 
trial court to control its calendar, to grant and deny continu- 
ances, and to protect the right to a speedy trial, U. S. Const, 
6th Am., and the right to be free from harassment through re- 
peated continuances. Cf. Klopfer v. North Carolina, 386 U.S. 
213 (1967) (state courts cannot permit nol pros over defendant 's 
objection; case must be prosecuted or dismissed), cited and 


discussed in Appellant's principal brief, p. 21. 


In addition, if the proceedings in|this non-jury 
| 


case were in a posture, at the time of the trial |court's action, 
analagous to the point in a jury case where the jury has been 
impaneled, the trial court would not have been justified in 


granting a continuance in the absence of manifest necessity. 


(b) The trial court's power to order the trial 
to begin. 


In Clawans v. Rives, 70 App. D.C. 107, 104 F.2d 
240 (1939), the Court stated that a non-jury erihl begins once 
“the court has begun to hear evidence." This does not mean, 

as the Corporation Counsel argues in his brief, that by refus- 
ing to proceed with his case when properly ordered by the trial 


court to do so the prosecutor can prevent the trial from taking 


place. Clawans does not hold, as do cases in some other juris- 


dictions, that a non-jury trial begins when a witness is sworn; 
it speaks only of the court's beginning "to hear evidence." 
| 
| 
| 
This means and includes the court's readiness and desire to 


F lis ‘ ; 
hear the evidence. Therefore, whether the case |is 4 jury trial 


or a non-jury trial, the standard for determining when the trial 


begins should be the same: the readiness of the fact finder 


(whether jury or judge) to hear the evidence. 


| 
The reason for this standard is that the defend- 


ant's right, as protected by the Fifth Amendment bar against double 
| 


jeopardy, is not merely to avoid double punishment. It is a 


right to avoid the risk of double punishment. And the reason 


that "jeopardy" is said to "attach" when the jury is impaneled 


is because the defendant has a right to have the case determined 
by that particular jury at that particular time. 
In Downum v. United States, supra, the Supreme 

Court barred a second prosecution after the first jury had been 
discharged due to the absence of a key prosecution witness. No 
opening statement had been made and no witnesses had been sworn 
or testified, But the Court held that there was not sufficient 
justification to deprive the defendant of his right to be tried 
by that particular jury at that particular time: 

"At times the valued right of a defend- 

ant to have his trial completed by the 

particular tribunal summoned to sit in 

judgment on him may be subordinated to 

the public interest . . . when there is 

an imperious necessity to do so. . te 

(372 U.S. at 736) (emphasis added). 
In United States v. Whitlow, supra, the United States District 
Court for the District of Columbia emphasized the same point: 

"Ordinarily a defendant in a criminal 

case has the privilege . .. of 

securing a verdict from the jury 

originally impaneled and sworn to try 

him." (110 F. Supp. at 872). 
As the Supreme Court of the District of Columbia long ago 


pointed out in a painstaking and elaborate opinion, "jeopardy" 


does not really "attach" when a jury is merely impaneled 


and before it has heard any evidence. United States v. Bigelow, 


———————— 
4/ 
supra, 14 D.C. Rep. at 401, 405. The Supreme Court of Washington, 
too, has noted that the concept of double jeopardy is not aimed 
at jeopardy as such, but at: 


"the right of the defendant to have his 
case determined by the jury which he has 
accepted and which has been i aneled 
and sworn to try his case." State v. 
Connors, supra, 371 P.2d at 544. 


Thus, the standard governing the defendant's right 
not to be tried again focuses on that point at which the fact 
| 
finder -- whether jury or judge -- is ready and filling to try 
the case. This, we submit, is the meaning of the language in 
Clawans v. Rives, supra, that the trial begins once "the court 


' The trial court begins to hear 


3/ | 
evidence when it calls for the evidence. The rationale that 


has begun to hear evidence.’ 


the right against double jeopardy includes the right to be tried 


before the particular fact finding tribunal which is sitting to 


We believe that the court's logical analysis is correct, 
although it is clearly in error in its conclusion that the 
Fifth Amendment prohibition against double jeopardy does 
not come into play until the jury has returned a verdict. 


14 D.C. Rep. at 426. See, e.g-, Downum v. United States, 
supra; Clawans v. Rives, 70 App. D.C. 107, 104 F.2d 240 (1939) 


See United States v. Dickerson, 168 F. Supp. 899, 902 (D.D.C. 
1958), reversed on other grounds, 106 App. D.C. 220, 271 F.2d 
487 (1959), where the court states that a non-jury trial 
commences when the court "calls" the first witness. 

| 


hear the case has particular application in the instant case. 
The judges of the District of Columbia Court of General Sessions 
regularly rotate. Therefore, if the case had been continued 


at the government's request, the particular trial judge who was 


sitting that day would not necessarily have been sitting when 
6/ 


the case again came to trial. If the accused in a jury case 


has a right to be tried before the particular jury impaneled 
to hear the case, the accused in a non-jury case should have 


an equivalent right to be tried before the particular judge 
7/ 
sitting and ready to hear the case. 


As clearly indicated by the excerpts from the 
record quoted in the Corporation Counsel's brief at pp. 6-7, 
the trial court was ready to hear evidence am told the prose- 
cutor to proceed. The prosecutor refused. The court then 


stated: 


6/ Indeed, the record herein (R. 38, 44, 78), amply justifies 
the suspicion of the trial court that the prosecutor's 
purpose in seeking a continuance was to evade trial before 
the particular judge sitting. (R. 2). 


And the prosecutor's refusal to proceed warranted the entry 
of an acquittal. A nolle prosequi entered over the defend- 
ant's objection after the jury is sworn is tantamount to 
an acquittal. State v. Connors, supra, 371 P.2d at 544; 

1 Wharton, Crim. Law & Proced. § 140 (1957). See,also, 

D. C. Code § 23-110 ("An accused party may also, when there 
is not sufficient evidence to put him upon his defense, be 
discharged by the court .. ."). 


"Now, I can't force Mr. King to call 
any witnesses, but the case was on; 
the case has been called, and| the Gov- 
ernment is ‘at bat' and they've 
declined to call any witnesses. Under 
the circumstances, the Court makes a 
finding of not guilty." (R. 3, 4). 


The court concluded in its fending that: 


"Upon refusal of government to present 
any testimony or evidence to support 
charge, court finds defendant not 
guilty." (R. 18). 


Appellee emphasizes in his brief that the witnesses 
had not been sworn. As the trial court noted, this would have 
been a "useless gesture." (R. 97). The trial court determined 
that the case had been continued seven times previously, and 
that on at least two such occasions the continuances had been 
for the sole purpose of avoiding trial before the particular 


judge sitting (R. 2, 78). On the occasion of the second such 


| 
continuance, another judge had ruled that no further continu- 


ances would be granted (R. 43). This order was ignored. The 
trial court also concluded that the prosecutor has been 
"ambiguous" in his representation as to the government's need 
for another continuance (R. 44, 67-68). 
The court stated that the defendant, who actively 
opposed another continuance (R. 18, 45), had a right <o have 
the matter heard (R. 3). The court was acting properly within 


its power and discretion in denying the prosecutor's request 
for a continuance, in ordering the trial to proceed, and in 
entering an acquittal when the prosecutor failed) to present 


evidence of guilt. 


The record establishes beyond doubt that the 
prosecution in this case was instituted solely 
because the appellant filed a complaint against 


a police officer. 

Appellee in its brief at no point attempts to refute 
the evidence’ in the record that the prosecution in this case 
was instituted solely because appellant filed a complaint 
against a police officer. Rather, Appellee contends that: 
(i) the issue was not before the trial court at the time of 
its judgment; and (ii) that fact does not ipso facto bar a 
prosecution. 

iowever, Appellee's contentions are erroneous. The 
trial court made clear that the fact that this was a retalia- 
tory prosecution was known at the time of the acquittal. The 


court inquired at the time of trial about the lapse of time betwee 


the alleged offense and the institution of the charge (R. 60-61). 


The court also noted that the prosecutor informed the court 

that the charges were instituted only after appellant filed a 
8/ 

complaint against the police officer (R. 62). 


In the conference in chambers to settle the record, 


the trial judge stated: 


8/ The actual transcript of the proceedings recorded on 
March 31, 1966, is incomplete (R. 2-4). The trial court 
noted that the information in question came to the court's 
attention before the court reported arrived (R. 66). 
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"J still don't understand why this particular 
case was handled this way. The only conclu- 
sion I can draw is that you had a Negro police 
officer [appellant] complaining about a couple 
of white officers and all of a sudden it be- 
comes a great big civil rights matter. That 
is the reason why it has gone on like it has 
gone on. That is the only explanation I can 
see for it." (R. 107). 9/ | 


The authorities cited in appellant's principal brief, 


pp. 11, 13-18, make it clear that a right or discretion -- in- 


cluding the prosecutor's power to prosecute -- cannot be 
| 


exercised in retaliation for the exercise of constitutional 


rights. 


By 


10/ | 


Appellee's contention that the issue was not raised before 
the court below is also ill founded. The issue was raised 
in appellant's brief (as appellee) in the court below, pp. 
3-4. Moreover, the Appellee made the same |contention re- 
garding the inappropriateness of this Court's reviewing 
the issue of the retaliatory purpose of the prosecution 
in his opposition to the Petition for Allowance of Appeal. 
Appellant in his reply brief in support of! the Petition 
cited authorities indicating that the issue was review- 
able (Reply Brief, pp. 2-3). This Court's| order of 
August 14, 1967, granting the Petition for|/Allowance of 
Appeal on this issue, should be regarded as conclusive on 
the appropriateness of review. 


In addition to authorities cited in Appellant's principal 
brief, see Tibbs v. Freedman, D.D.C. Civil| No. 1821-67, 

in which Judge Sirica granted a preliminary injunction 
against the foreclosure of a mortgage in retaliatim for 
the mortgagor's having sued the mortgagee (Oct. 19, 1967). 


t is precisely because the discretion of the prosecu- 
tor is so broad that such a clear and unquestionable abuse should 


11/ 
not be permitted when it comes to the Court's attention. 


Undoubtedly there are a great variety of complex factors that go 
into the legitimate exercise of prosecutorial discretion in an 
effort to serve the public interest. It may well be impractical 
and inadvisable for courts to attempt to define those legitimate 
factors and the combinations of them that may or may not warrant 
prosecution, But the record in the instant case disposes of all 
such problems. The record makes it unmistakably clear that, 
were it not for the complaint which the appellant filed against 
a police officer, in the prosecutor's own judgment he "had no 


reason to file . .." (R. 109). Thus, the sole reason for filing 


the charges, in the prosecutor's own words, was the appellant's 


action in complaining about the conduct of a police officer. 


1l/ Almost all authorities who have studied the functions of 
the prosecutor agree that the discretion is broad and 
powerful with fundamental affects on the administration 
of justice. Most such authorities also agree that some 
form of judicial restraint should govern the outer limits 
of the prosecutor's discretion. Schwartz, Cases and 
Materials on Professional Responsibility and the Adminis- 
tration of Justice, pp. 12, 73 (1961); Inbau and Sowle, 
Cases and Comments on Criminal Justice, p. 116 (2d ed. 
1964); Note, Prosecutor's Discretion, 103 U. Pa. L. Rev. 
1057, 1072, 1080-81 (1955); Freedman, The Professional 
Responsibility of the Prosecuting Attorney, 55 Geo. L. J. 
1030 (1967); Knight, Downstate Prosecution, p. 33 
(Illinois Assn. for Crim. Justice, 1936). 
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In these circumstances, the limited remedies of the 
| 


exclusionary rule, which Appellee urges upon the Court (Appellee's 
Brief, p. 15), are inapposite. The question hedé is not one 
of tainted evidence or of the credibility of seuneeunaen wit- 
nesses. The question is whether the Court can permit such a 
clearly improper use of its processes. C£. United States v. 
Parrott, 248 F. Supp. 196, 201, 206 (D.D.C. 1965); Rea v. United 
States, 350 U.S. 214, 217 (1956); Shelley v. Krdemer, 334 U.S. 
1 (1948). 

Appellee argues that People v. Walker, 50 Mise. 2d 
751, 271 N.Y.S.2d 447 (1966), in which the court dismissed a 
retaliatory prosecution, stands on the principlé that the 
accused was denied equal protection of the 1a. This characteri- 
zation, however, does not distinguish the case From the instant 
proceedings. In fact, the Court of Appeals of New York made 
it quite clear in its earlier decision in the case, People v. 
Walker, 14 N.Y.2d 201, 200 N.E.2d 779 (1964), chat a prosecu- 


| 
tion motivated by retaliation ipso facto constitutes a denial 


of equal protection of the law, a position with which the dis- 
| 


senting judges took issue. 200 N,E.2d at 780. 
| 
Similarly, Appellee fails in his attempt to distin- 
| 
guish Lenske v. United States, F.2d (9th Cir. Nos. 


19,539 and 20,448, August 28, 1967). The concurring opinion 


of Judge Madden is to the effect that the disclosures that the 
prosecution was motivated by Lenske's supposedly left wing views 
would require reversal and dismissal, not reversal and a new 
12/ 
trial. 
Moreover, if proof of a pattern of discriminatory exer- 
cise of the prosecutorial power is required, Yick Wo v. Hopkins, 


118 U.S. 356 (1886); People v. Utica Daw's Drug Co., 225 N.Y.S. 


2d 128, that, too, is established in the prosecutor's statement 


that retaliatory prosecutions are, in effect, the regular policy 
13/ 
of the office: "That is dome in many criminal cases." (R. 109). 


It should be noted that the only reason that this was not 
the basis for reversal was that Judge Hamley, who concur- 
red in the reversal, regarded the materials showing the 
motive’ of the prosecution asrmot properly a part of the 
record. Judge Madden's concurring opinion states: “T 
am authorized by Judge Hamley to say that he shares my 
opinion of the gross impropriety of the motivation of the 
Government's investigation of this case . . . [but] [t]he 
Chief Judge and Judge Hamley are of the opinion that the 
state of the record in this case does not permit the court 
to make use of the Special Agent's report." (Slip 
opinion, p. 15). 


For other reported instances in which the Office of Cor- 
poration Counsel has brought retaliatory prosecutions or 
required persons to sign waivers of claims against police 
officers as a condition to the entry of a nolle prosequi, 
see The Washington Post, December 7, 1966, p. A-1; July 10, 
1963, p. D-1; materials cited in Appellant's principal 
brief, p. 10, note 5; and the comment of the President's 
Commission on Crime in the District of Columbia, p. 338 
(1966) ("The apparent use of prosecutive authority to 
retaliate against persons who file complaints against the 
police is intolerable.") 


SiGe se 


This Court should make clear that it will not permit 


the judicial processes to be used to intimidate 
persons in the exercise of important constituti 
It is within the appropriate powers of this Cou 
to 28 U.S.C. § 2106, to dispose of this case by 
decree "as may be just under the circumstances. 
United States, 338 U.S. 552, 559 (1950). In an 
volving an apparently retaliatory and improper 
prosecution), this Court directed the dismissal 


mation. Butler v. District of Columbia, 120 Ap 


and punish 


onal rights. 


rt, pursuant 
| such order or 


w 


Bryan v. 


| 

other case in- 
sentence (and 
of the infor- 


P- D.C. 318, 346 


F.2d 798 (1965). In the interests of justice in this case and 


in the interests of the general administration 
| 


judgment of the court below should be reversed 


mations should be dismissed. 


of justice, the 


and the infor- 


CONCLUSION 
| 


| 
For the reasons stated herein and in|appellant's 


| 
principal brief, the judgment of the court below should be 
| 


reversed with an order to reinstate the judgment of acquittal 
| 


of the trial court, or, in the alternative, with an order that 


the informations be dismissed with prejudice. 
| 
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